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Legality on the Banishment of North Korean Sailors and
Legal Practice

Hee Choi

Convergence Institute for Multicultural Studies
Inha University

This study examined the legitimacy of banishing North Korean sailors in November 2019 in terms
of domestic law and international law that triggered social controversy over this issue, starting
with the discussion on legality, and further seeking legal practices considering legal and humanitarian
principles. The South Korean Government’s decision to banish the sailors appeared unreasonable,
unjustifiable, and unfair according to the principle of due process. First, the defecting sailors were
South Korean nationals. The Act, On the Protection and Settlement Support of Residents Escaping
from North Korea, has provisions that can exclude people from the eligibility for settlement support.
Pursuant to the Immigration Control Act, only foreigners are subject to banishment and treatment
as foreigners are unconstitutional. Second, the joint investigation is a process of administrative
investigation for legal proceedings. No provision is made to verify them as “criminals™ and impose
punishment on them prior to conviction. Lastly, banishment to North Korea violates the Protocol
to the UN Anti-Torture Treaty that South Korea joined, which stipulates anti-humanitarian crimes,
such as legal execution and arbitrary imprisonment occurring in North Korea. This incident shows
that South Korea is conscious of North Korea, but reveals the limitations of criminal justice to
investigate criminal suspects legally except for decisions not to safeguard North Korean defectors.
Amid the gradually improving Inter-Korean relationship, more effective legal systems should be
established, and standards of Inter-Korean criminal justice should be built up by applying humanitarian
exchanges and current reality, surpassing the bi-polarized political view.

Keywords: North Korean Defectors, North Korean Sailor, Banishment, Politics and Society,
Overseas Koreans, Legal Status
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